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Before DAVIS, SMTH and DENNI'S, G rcuit Judges.
W EUGENE DAVIS, Circuit Judge:

Omaha Property and Casualty Conpany, a Wite Your Omn
i nsurer under the National Flood Insurance Program appeals the
district court’s interlocutory order that the plaintiffs’ state
|aw tort clains against the insurer are not preenpted by federal
| aw pursuant to regul ations pronul gated by FEMA under authority
of the National Flood Insurance Act of 1968. Based on this

court’s holding in Wight v. Allstate Ins. Co., 415 F.3d 384 (5th

Cr. 2005), we reverse.



| .
A
The National Flood Insurance Program (the “NFIP’) was
establi shed by the National Flood Insurance Act of 1968 (the
“Act”), 42 U.S.C. § 4001, et seq. The Federal Energency
Managenent Agency (“FEMA’), an agency of the Departnent of
Honel and Security, adm nisters the NFIP. The NFIP has two

conponents: (1) a flood insurance program and (2) a unified
national plan for flood managenent. 42 U.S.C. 88 4001(b) and

(c). Initially, the programoperated primarily through a pool of
private insurers under the supervision and with the financi al
support of the Departnent of Housing and Urban Devel opnent. In
1977, the Secretary of HUD nade FEMA primarily responsible for
its operation. 42 U.S.C. 8§ 4071. FEMA by regul ation pronul gated
the Standard Fl ood I nsurance Policy (“SFIP") and provided for

mar keting and clains adjustnent by private insurers operating as
“Wite Your Om” (“WYO') conpanies. These conpani es issue SFIPs
in their own nanmes, and arrange for the adjustnent, settlenent,
paynment and defense of all clains arising fromthe policies.

FEMA regul ati ons establish the ternms of the SFIP, rate structures
and premumcosts. Cains are ultimtely paid out of the U S
Treasury. This new arrangenent is referred to as Part “B” of the
NFI P.

Section 4072 of the Act, allows suits agai nst FEMA for



clains on flood policies:

8§ 4072. Adjustnment and paynent of clains; judicial
review, limtations; jurisdiction

In the event the programis carried out as provided in
section 1340 [42 USCS § 4071], the Director shall be
aut hori zed to adjust and neke paynent of any clains for
proved and approved | osses covered by flood insurance,
and upon the disall owance by the Director of any such
claim or upon the refusal of the claimnt to accept

t he anount all owed upon any such claim the claimnt,
within one year after the date of mailing of notice of
di sal l owance or partial disallowance by the Director,
may institute an action against the Director on such
claimin the United States district court for the
district in which the insured property or the major
part thereof shall have been situated, and original
exclusive jurisdiction is hereby conferred upon such
court to hear and determ ne such action w thout regard
to the anobunt in controversy.

42 U.S.C. § 4072. Effective Decenber 31, 2000, FEMA proposed an

anendnent to the SFI P, which added the follow ng | anguage to
Article I X of the standard fl ood insurance policy:
| X.  What Law CGoverns
This policy and all disputes arising fromthe handling
of any claimunder the policy are governed excl usively
by the flood insurance regul ations issued by FEMA, the
Nat i onal Flood I nsurance Act of 1968, as anended (42
US C 8§ 4001, et seq.), and Federal common | aw.
44 C.F.R pt. 61, App. A(1l), Art. 11X (2001).
B
The Gl l ups purchased a SFIP from def endant Omha Property &
Casualty I nsurance Conpany (“Oraha”) for their hone and its
contents in Covington, Louisiana in 2002 and 2003. Omaha

provi des flood insurance through the NFIP under FEMA, acting as a

“Wite Your Om” insurer.



On Decenber 24, 2002, a flood occurred on the plaintiffs’
property (“Flood 1”). An architect and engi neer consulted by the
plaintiffs determ ned that the flood caused danage to the
structure of the hone. The plaintiffs filed a Proof of Loss with
Omaha, claim ng danages of $210, 000.00 - the repl acenent val ue of
their honme (“Caiml”). Omha s engineer inspected the hone and
recommended repairs to restore the structural integrity of the
home but al so stated that the honme had not suffered any danage
fromthe flood, other than soil |oss fromunderneath the pilings.
Omaha nodified the claim paying only the anbunt it would cost to
repl ace the soil beneath the hone, approximately $9, 000.

In June 2003, another flood occurred related to Tropical
StormBill (“Flood Il”). Flood Il severely danaged the Gl l up
home, causing part of the hone to sag and conpl etely underm ni ng
several footings supporting the piers that elevate the hone. The
plaintiffs filed another Proof of Loss with Oraha seeking
approxi mately $209, 000, the total replacenent value of the home
| ess the deductible (“Claimll”). Oraha denied the claimafter
its attenpts to settle for a nom nal sum were unsuccessf ul

I n Decenber 2003, the plaintiffs filed suit agai nst Oraha
alleging (1) breach of contract on Clains | and Il under federal
comon | aw, (2) breach of the duty of good faith and fair dealing
under federal common law on Clains | and |11, (3) bad faith breach
of contract on Clains | and Il under La. Cvil Code Art. 1997,
and (4) bad faith adjustnent of Claimll under La. Rev. Stat.
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22:1220.

In a Motion to Dismss, Omaha argued that the plaintiffs
state law clains are preenpted based on the Decenber 2000
regul ati on whi ch added an express preenption provision to the
SFIP. The district court analyzed the notion as presenting the
i ssue whet her FEMA was authorized to issue the regulationinits
grant of authority from Congress. The district court concl uded
t hat FEMA was not authorized by Congress to preenpt the
application of state laws to extra-contractual clains. |t also
found that preenption is inconsistent with the purposes of the
Act. Accordingly, it denied the defendant’s Mtion to D sm ss
the plaintiffs’ state law clai munder La. Cv. Code Art. 1997.
It granted the Motion to Dismss the plaintiffs’ state |aw clains
under La. R S. 22: 1220 because those clains relate to the
coverage of the policy, which is governed by federal |aw under 42
US C 8§84072. It also granted the Mdtion to Dismss the
plaintiffs’ federal common |aw clainms for breach of good faith
and fair dealing as inapplicable because these clains could be
asserted under Cvil Code article 1997. The district court
certified its ruling for i medi ate appeal and Oraha appeal ed.?

1.

The parties have presented the issue in this case as whet her

1'We previously granted Omha’'s Petition for Leave to Appeal
froman Interlocutory Order in Decenber 2004.
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the National Flood |Insurance Program authorizes FEVA to

promul gate a regulation to preenpt state |aw cl ai ns nade agai nst
Wite Your Own Insurance providers under the National Flood

| nsurance Program This i s understandabl e because, until this

court’s recent decision in Wight v. Allstate Ins. Co., 415 F. 3d

384 (5th G r. 2005), courts (including this one) have interpreted
our precedent as holding that the NFIP does not preenpt state |aw

tort clains. See Spence v. Omha Indemity Ins. Co., 996 F.2d

793 (5th Cr. 1993); R chnond Printing LLC v. Director, FEMA 72

Fed. Appx. 92 (5th Gr. 2003) (unpublished)(interpreting Spence as
hol ding that a m srepresentati on extracontractual claimwas not
preenpted by the Act).

In Wight v. Allstate Ins. Co., we concluded that Spence did

not support that concl usion.

A careful reading of Spence, however, reveal s that
Spence does not hold that state law tort clains are not
preenpted by the NFI A The issue in Spence was a narrow
one: whether federal or state |aw determ ned the
statute of limtations for bringing state | aw clai ns
against a WO. Wiile we held that state | aw woul d
govern the statute of l[imtations for state law tort
clains, we did not foreclose the possibility of field
or conflict preenption. Rather, our hol ding was

prem sed on the fact that "the NFIA contains no express
preenption provision" and "neither [the insurer] nor
the federal governnment as am cus suggests preenption of
the state law fraud claim" 996 F.2d at 797 n.20. Thus,
the issue of whether the NFI A preenpted state |aw tort
clains was not before the court in Spence, and the
court did not address it.

415 F. 3d at 389-390. W held in Wight that “state law tort

clains arising fromclains handling by a WO are preenpted by



federal law.” 1d. at 390. The case does not rely on the 2000
regul ation at issue in this case, but notes that “[w hile no
circuit has yet addressed whether this anendnent is effective as
an express preenption of state law clains, it can obviously be so

argued.” |d. Wight also observed that two other circuits have

held that federal |aw preenpts state law tort clainms based on a

WYO s handling of an insurance claim citing CE R 1988, Inc.

v. The Aetna Casualty & Surety Co., 386 F.3d 263 (3d Cr. 2004);

G bson v. Anerican Bankers Ins. Co., 289 F.3d 943 (6th Cr

2002). Id.

Gven this court’s holding in Wight, that state |aw tort
clains arising fromclains handling by a WO are preenpted by the
Nat i onal Flood I nsurance Act, it necessarily follows that the Act
gives FEMA authority to pronulgate regulations to that effect.

L1l

Based on our decision in Wight, the district court erred in
concluding that state |aw clains against a WO carrier are not
preenpted by the National Flood |Insurance Act and rel ated
regul ations. Accordingly, the district court’s judgnent to that
effect, denying Omha' s Mdtion to Dism ss the Gallups’ clains
under La. Cv. Code art. 1997, is reversed and this case is

remanded to the district court for further proceedings.?

2 Although briefed by the parties, we have no jurisdiction
inthis interlocutory appeal to reach the district court’s order
granting Oraha’s Motion to Dismss the Gallup’s federal common
| aw cl ai ms. Omaha cannot appeal a ruling in its favor and the
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REVERSED and REMANDED

Gal lups did not seek certification to appeal that ruling.
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